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Legislation

Workplace Harassment and Violence - Federal Legislation

The Canada Labour Code defines “harassment and violence” together as any action, conduct or
comment, including of a sexual nature, that can reasonably be expected to cause offence,
humiliation or other physical or psychological injury or illness to an employee, including any
prescribed action, conduct or comment (CLC, Sec. 122(1)).

Workplace Harassment - Saskatchewan Employment Act

The Saskatchewan Employment Act (Act) defines “harassment” as “any inappropriate conduct,
comment, display, action or gesture by a person: (i) that either: (A) is based on race, creed,
religion, colour, sex, sexual orientation, marital status, family status, disability, physical size
overweight, age, nationality, ancestry or place of origin; or (B) adversely affects the

worker’s psychological or physical well-being and that the person knows or ought reasonably to
know would cause a worker to be humiliated or intimidated; and (ii) that constitutes a threat to
the health or safety of the worker” (Act, Sec. 3-1(1)).

To constitute harassment, either of the following must be shown to have happened: (a)
repeated conduct, comments, displays, actions or gestures; or (b) a single, serious occurrence
of conduct, or a single, serious comment, display, action or gesture, that has a lasting, harmful
effect on the worker. (Act, Sec. 3-1(4)).

Workplace Violence - Occupational Health and Safety Regulations

The Saskatchewan Occupational Health and Safety Regulations (Regs.) define “violence” as “the
attempted, threatened or actual conduct of a that causes or is likely to cause injury and
includes any threatening statement or behaviour that gives a worker reasonable cause to
believe that the worker is at risk of injury” (Regs., Sec. 37(1)).



Types of harassment

Harassment based on prohibited grounds:

Harassment based on prohibited grounds includes any inappropriate conduct,
comment, display, action or gesture by a person that:

is made on the basis of race, creed, religion, colour, sex, sexual orientation,
marital status, family status, disability, physical size or weight, age,
nationality, ancestry or place of origin; and

constitutes a threat to the health or safety of the worker.

What is sexual harassment?

Sexual harassment is conduct, comments, gestures or contact of a sexual nature that is
offensive, unsolicited or unwelcome. It can include:

a direct or implied threat of reprisal for refusing to comply with a sexually-
oriented request;

unwelcome remarks, jokes, innuendos, propositions or taunting about a
person’s body, attire, sex or sexual orientation;

displaying pornographic or sexually explicit pictures or materials;
unwelcome physical contact;

unwelcome invitations or requests, direct or indirect, to engage in
behaviour of a sexual nature; or

refusing to work with or have contact with workers because of their sex,
gender or sexual orientation.

Certain types of conduct not specifically directed at an individual, such as displaying a
poster or making comments that are overheard by another worker, can be considered
harassment based on prohibited grounds.

Personal Harassment: Personal harassment is sometimes referred to as bullying. It
includes any inappropriate conduct, comment, display, action or gesture by a person

that:

adversely affects a worker’s psychological or physical well-being;

the perpetrator knows, or should know, would cause the worker to be
humiliated or intimidated; and



e constitutes a threat to the health and safety of a worker.

Typically, personal harassment involves repeat occurrences. A single incident may also
constitute personal harassment if serious or severe and is shown to have a lasting
harmful effect on a worker.

Personal harassment may include:

verbal or written abuse or threats;

e insulting, derogatory or degrading comments, jokes or gestures;
e personal ridicule or malicious gossip;

¢ malicious or unjustifiable interference with another’s work;

o work sabotage;

o refusing to work or co-operate with others; or

o interference with, or vandalism of personal property.



Psychological Harassment

A. The Analytical Framework for Cases of Harassment
We must analyze the facts from the overall, objective point of view of a reasonable
person placed in the same situation, rather than from the personal perspective of
the presumed victim you are representing.

B. The Essential Criteria

The following five (5) criteria MUST be present and proven before we can
determine that psychological harassment has occurred.

1. Vexatious Behaviour
This type of behaviour is manifested in cruel gestures, words, behaviour, or
attitudes that humiliate a person or injure their self-esteem and are a source
of torment.

2. Repetitive Behaviour?!
As a rule of thumb, the gestures, words, behaviour, or attitudes must be
repeated over a period of time before psychological harassment can be
determined. There must be a certain amount of continuity over time.

3. Hostile or Unwanted Behaviour
The concept of “unwanted” refers to behaviour that was not desired by the
presumed victim of harassment. We must look for manifest disapproval, even
if it is moderate or implicit. The victim’s silence could be an important factor
in the analysis of his or her complaint.

4. Behaviour that Undermines the Individual’s Dignity
The evidence must show that the situation has left marks or consequences
that, although not necessarily physical or permanent, are affecting the
victim’s physical, psychological or emotional equilibrium in a way that is more
than superficial.

5. Behaviour that Creates a Harmful Work Environment
The behaviour MUST lead to a harmful work environment, i.e., an
environment that is detrimental, unhealthy or damaging. In short, an
environment that does not allow the individual to carry out the objectives of
his or her work contract in a healthy manner.

'A single instance of this behaviour may constitute harassment if said behaviour is a serious event and if it
continuously undermines the physical or psychological integrity of the victim over a long period of time.
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WHAT IS HARASSMENT and WHAT IS NOT

What usually constitutes
harassment:

What may constitute
harassment:

What does not usually
constitute harassment:

- Rude, degrading or offensive
remarks, either serious or
repetitive, such as teasing on

- Displaying sexist pictures or
posters, or sending sexist,
racist or offensive e-mail
messages, referring to the
prohibited grounds under the
Canadian Human Rights Act.

physical appearance or insults.

- Criticizing an employee in
public.

- Work distribution.

- Monitoring work attendance.

- Expecting a work
performance according to
labour standards.

- Taking disciplinary measures.

- Isolated or unique incident,
such as inept remarks, or
abrupt manners.

- Repeated isolation of an
employee at work, assigning
him to uninteresting or
unpleasant duties that are not
normally part of his duties

- Excluding a person from
group activities or certain
duties.

- Exclusion from a job based
on professional
requirements needed to
perform duties safely and
efficiently.

- Threats, bullying, or
retaliation against an
employee, including an
employee who has expressed
concerns about workplace
behaviour he believed to be
contrary to ethics or plain
illegal.

- Remarks affecting a
person’s reputation.

- Actions taken against an
employee who is negligent in
the performance of his
duties, namely, in the
handling of secret
documents.

- Inappropriate invitations of
subordinates to social
activities of sexual
connotations or inappropriate
flirting.

- Sexually suggestive
remarks.

- Inappropriate physical
contacts, such as touching
or pinching.

- Socializing accepted by both
parties.

- Amicable gestures between
co-workers, such as a pat on
the back.

Sexual and physical assaults are covered under the Criminal Code.

When the employer pleads his right to manage, we can check that he is not abusing his right to
manage by referring to the limits defined by the courts to assess whether he has abused it: the
employer's way of doing things must not be discriminatory, unfair or arbitrary. If this is the case,
there is a good chance that the employer's behaviour will be classified as harassment or violence.



Impact of psychological Harassment in the Workplace

We realize that some workplaces may represent an environment conducive to psychological
harassment.

Research reveals that consequences of workplace violence can be as significant for the victim as
it is for her entire department and for the Union.

For an individual

Studies have shown that workplace violence can have negative impacts on the victim’s physical
and mental health.

Physical health Mental health

- stomach ache; - stress;

- insomnia; - anxiety;

- miscarriage; - insecurity;

- injury; - lowered self-esteem;

- headache; - sense of paranoia;

- digestive problem; - burn-out;

- etc. - drug, alcohol abuse;
- etc.

For the group

In terms of workplace behaviour, the victims will become suspicious and will show signs of
withdrawal and lack of motivation. At some point, they will lose all credibility and become a
threat in the eyes of their co-workers.

Job atmosphere tends to become tense, the victim often isolates herself and is more often absent
from work, which can become irritating for her co-workers.

In more serious cases, the victims will end up losing their jobs or will simply resign.

For the Union

As for the Union, it is obvious that when psychological harassment occurs between two
members, it is very difficult.



It affects the Union solidarity and puts the Union in an awkward position where it will probably
have to defend the victim as well as the alleged harasser.

Divide and conquer — the Employer is the winner in these bad situations. That is why it is
important to prevent psychological harassment.

When an employer is accused, it is not any easier, because accusing someone of psychological
harassment is very serious, subjective and usually perceived with a lot of emotions by everybody
involved, either by the victims, the witnesses as well as the alleged harasser.

The Union has to manage those cases promptly and with great diplomacy. The Union will have to
find the causes in order to efficiently intervene with the employer to stop the psychological
harassment, to adequately represent its members, and ensure that preventive measures are put
in place to prevent those violent incidents from reoccurring.



Circumstances likely to favour
workplace psychological harassment

There may be several causes to workplace psychological harassment. Based on studies and
precedents, here is a non-exhaustive list of circumstances likely to favour incidents of workplace
psychological harassment.

- Lack of respect for others.
- Excessive competition.
- Misunderstandings.
- Favouritism.
- Conflicting roles.
- Ambiguity of roles.
- Work overload.
- Situational constraints.
- Lack of autonomy in work organization and performance.
- Strict hierarchy of work.
- Frequent organizational changes.
- Monotonous tasks.
- Uncertainty related to work.
- Manpower underutilization.
- Interpersonal conflicts (conflict mismanagement) and conflict management style:
- Supervisors who prefer to avoid conflicts or to put up with them.
- Increased pressure and excessive demands with regard to productivity.
- Work pace depending on the work of co-workers.
- Performance of complicated tasks.
- Dissatisfaction with regard to:
- duties;
- promotions;
- immediate supervisor and co-workers.
- Lack of, or inappropriate, measures to motivate and mobilize personnel.
- Strained relations between the different work units.
- Lack of consideration.
- Discomfort with regard to physical work conditions.



Responsibility /Obligation

Employer

“Employers must ensure harassment policies are implemented and they are effective. Employers
should look beyond what is legally required and take additional action to create a respectful
working environment. This can include proactive training on topics such as respectful
workplaces, diversity and conflict resolution. Employers should use effective management
practices to clearly define tasks, roles and workload, and promote fairness and openness in the
workplace.

Employers must take a proactive approach to ensure workplaces are free from harassment.
Employers should create their harassment policy to deal with complaints of harassment. They
should also have a harassment prevention program.

Employers must clearly state to their workers that harassment will not be tolerated. They should
point out they are working to ensure no worker is subjected to harassment. This commitment
should be emphasized in harassment policies and prevention programs.

Supervisors must be appropriately trained to set good examples, be alert to problems, receive
harassment complaints and protect workers from reprisal or retaliation.” !

Union
Advocate for the rights and well-being of its members.

e Enforcement of laws, regulations and policies

e |dentify incidents of violence or harassment

e Prevention

o Negotiate clauses regarding Intimate Partner Violence
e Assist members through the process

Here are some examples of measures that can help reduce the risks of violence and
harassment. They represent requests that we can make to the employer in order to make them
aware of the importance of sound management and their obligations to maintain a workplace
free of harassment.

a) Open and respectful communication between the employer and its employees as well as
between them;

1 Harassment Prevention - An Employer’s Guide for Developing a Harassment Prevention Policy. Saskatchewan.
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b) Clarification of expectations and misunderstandings;

(c) Fair organization of work;

d) Promotion of collaboration between employees;

e) Recognition at work and enhancement of skills;

f) Matching the skills, abilities of the employee and the requirements of the position;
g) Clearly defined responsibilities and tasks;

h) Professional autonomy;

i) Employer leadership in the early and appropriate management of conflicts;
i) Consultation with staff, particularly on working methods.
Workers

All workers have a responsibility.

e to ensure appropriate conduct in the workplace;

e torefrain from causing or participating in the harassment of another worker;
e to cooperate in case of harassment complaint investigations;

e and, has an obligation to file a complaint.
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